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It is vital that action is taken now in 
order to benefit from both the tax and 
energy saving opportunities offered 
by this legislation, as each will have 
an impact on the bottom line where 
new capital expenditure is planned 
for commercial properties.

Businesses will be aware that when 
they invest in plant and machinery 
they can deduct a proportion of its 
value each year when calculating 
taxable profits and this reduction 
is known as a “capital allowance”. 
For investments in certain types of 
environmentally friendly plant and 
machinery businesses can claim a 
capital allowance of 100% of the cost 
in the first year. These are known 
as “enhanced capital allowances” 
(ECAs).

Before April 2008 expenditure on 
certain assets such as electrical and 
cold water systems was not usually 
classified as “plant and machinery”, 
which meant many businesses could 
not claim 100% ECAs. From April 
2008 a new class of assets has been 
introduced enabling businesses 
to claim ECAs on a wider range of 
environmentally beneficial items.

Turning to Energy Performance 
Certificates (EPCs), all Commercial 
buildings will require a Non Domestic 
Building Energy Performance 
Certificate, on construction, letting 
or sale. The type of buildings 
effected include retail units, shops, 
industrial units, hotels, offices and 
small business premises.

Only energy assessors qualified and 
accredited in Commercial Building 

Energy Assessment may produce a 
Non Domestic Energy Performance 
Certificate. This is not possible 
for someone only accredited as a 
Domestic Energy Assessor.

At HRJ we believe that most existing 
buildings are likely to achieve poor 
energy ratings and that successful 
long term management will require 
consideration of this area when 
planning refurbishments or upgrade 
programmes. Doing so should help 
optimise the EPC rating and help 
protect a building’s potential future 
value as energy costs look likely to 
become of growing importance to 
both occupiers and investors. 
 

Particularly in these tough economic 
times we understand that maximising 
tax savings and lowering running 
costs for our clients is paramount. 
A better understanding of the 
availability of Enhanced Capital 
Allowances offering an immediate 
100% tax deduction for the cost 
of installing low carbon or energy 
saving equipment, will not only help 
to maximise tax savings but also 
positively influence EPC ratings. 

Although the changes outlined may 
seem daunting – there is no doubt 
that there are benefits to be had but 
you must act now.

For further information on the 

issues raised in this article 

please contact Nick Lobb at 

Hawkins Russell Jones on 

01707 887700.

Nick Lobb, of leading law firm, Hawkins 
Russell Jones explains how this year has seen 
significant changes to the law effecting owners 
and occupiers of commercial property in the 
UK. Revisions to the Capital Allowances tax 
relief system and the introduction of Energy 
Performance Certificates are clear indicators of 
the Government’s intention to demonstrate that 
it pays to be green
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The maximum fine which may be 
imposed by the Magistrates’ Courts 
will be increased to £20,000 for 
most offences. Currently  this level 
of fine is reserved for offences under 
sections 2 to 6 of the Health and 
Safety At Work etc Act 1974 (duties of 
employers to their employees, duties 
of employers and self employed to 
persons other than their employees, 
duties of persons concerned with 
premises to persons other than 
their employees, duty of persons 
in control of certain premises 
regarding harmful emissions and 
duties of manufacturers regarding 
articles etc for use at work) and for 
the offences under the Act of failing 
to comply with an Improvement 
Notice, a Prohibition Notice or a 
Court Order requiring remedial 
work. At present the maximum 
fine in the Magistrates’ Court for 
all other health & safety offences is 
£5,000; the increase to £20,000 may 
see fewer cases being committed for 
sentence to the Crown Court (where 
there is no limit on the amount of 
the fine) but in turn may see an 
increase in the average level of fines 
being imposed.

However the most significant change 
will be the option of imprisonment 
for all health and safety offences with 
four minor exceptions. Currently the 
only offences which carry the threat 
of imprisonment (a maximum of 6 
months in the Magistrates’ Court or 
a maximum of 2 years in the Crown 
Court) are those of failing to comply 
with an Improvement Notice, a 

Prohibition Notice or a Court Order 
requiring remedial work, plus 
certain offences regarding licences 
for which the Crown Court can 
impose a sentence of up to 2 years 
imprisonment.

Among those at risk of imprisonment 
in both the Magistrates’ Court 
and the Crown Court will be those 
individuals who are Directors, 
Managers and similar officers of 
companies which have committed 
health and safety offences with the 
consent or connivance or as a result 
of the neglect of those individuals. 
The result could be that a company is 
convicted of corporate manslaughter 
under the Corporate Manslaughter 
and Corporate Homicide Act 2007 
and an individual director or 
senior manager of that company 
is convicted of a related health 
and safety offence and receives a 
custodial sentence.

The extent to which the Courts 
will impose custodial sentences 
for health and safety offences is of 
course unknown but there is the 
prospect that more individuals will 
be prosecuted for such offences than 
previously.

For further information on the 

issues raised in this article 

please contact Robin Cooper 

at Hawkins Russell Jones on 

01707 887700.

The Health and Safety (Offences) Act 2008 
received Royal Assent on 16 October 2008 and 
will come into force January 2009 introducing 
much stiffer penalties for most of the existing 
health and safety offences, Robin Cooper of 
leading law firm Hawkins Russell Jones, warns 
that this will include the threat of long term 
imprisonment for individuals.
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